In the context of this paper, disability discrimination should be understood in the context of an employer' making adverse decisions based on his or her perceptions relating to and affecting an employee or job applicant on the grounds of the disability of such an employee or job applicant. 5 However, this problem is not unique to South Africa. See generally Office of the President [date unknown] www.independentliving.org. See also Buckup 2009 www.ilo.org. Buckup states that 'there are approximately 650 million people with disabilities in the world, and at least 80 percent of them live in developing countries. Because of stigma and discrimination a vast majority are excluded from accessing basic services such as health, education and work opportunities. The lack of access to vital services and programmes contributes to their marginalization and exclusion, with little or no option to escape from poverty '. technical aids that allow them independence, dignity, self-sufficiency and responsibility '. 10 South Africa has committed itself not only to overcome the legacy of racial and gender discrimination, but also disability discrimination especially, in the workplace, in order to afford persons with disabilities an opportunity to participate fully in the labour market without being unfairly discriminated against.
11 In order to effectively eradicate employment barriers, the notion of equality advocated for in South Africa has been one of substantive equality. In the context of this paper, substantive equality can be understood as entailing that equality for persons with disabilities cannot stop with injunctions to refrain from invidious discrimination, but there must be a practical acknowledgment that persons with disabilities are not fully catered for by existing societal structures and that they have a right to participate fully in society and the labour market in particular.
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There have been challenges against the state's implementing progressive measures to ensure that persons with disabilities attain their much needed equality within the labour market. 13 Some of these challenges relate to persons with disabilities' lack of reasonable accommodation measures at work, accessible public transportation to get them to and from work, and ignorance about their potential at work.
14 Furthermore, installation of lifts in workplaces with more than one floor will be fundamental in increasing accessibility to the workplace for persons with disabilities.
Dupper argues that 'the constitutional right to equality … envisage[s] a two pronged strategy to achieve the goal of "substantive equality" -the elimination of existing inequality, and the implementation of measures designed to protect and advance See Ngwena 2004 www.leeds.ac.uk. In terms of section 2 of the EEA, the purpose of the Act is to is to achieve equity in the workplace by promoting equal opportunity and fair treatment in employment through the elimination of unfair discrimination; and implementing affirmative action measures to redress the disadvantages in employment experienced by designated groups, in order to ensure their equitable representation in all occupational categories and levels in the workforce.
terms of Section 6 of the EEA 'no person may unfairly discriminate, directly or indirectly, against an employee, in any employment policy or practice, on one or more grounds, including … disability ….' The EEA aims to achieve equality in the workplace and the equitable representation of disadvantaged groups in all occupational categories and levels in the workforce. 20 The aim of the EEA as stated in its preamble is to 'achieve a diverse workforce broadly representative of our people; [and to] promote economic development and efficiency in the workforce'. The EEA seeks to achieve equity in employment through promoting equal opportunities and fair employment practices. 21 To achieve this objective the EEA requires employers to eliminate unfair discrimination in their employment policies and practices.
22
However, the elimination and 'prohibition of discrimination alone is not a guarantee of equality in practice, the realisation of which could require special measures to promote equal opportunities for members belonging to certain vulnerable groups' 23 such as persons with disabilities. The elimination of unfair discrimination and the implementation of employment equity in the workplace are measures designed to complement each other. 24 The EEA aims to implement affirmative action measures in order to redress the disadvantages in employment that have been experienced by those discriminated against in the past, which includes persons with disabilities. The EEA enjoins every employer to adopt measures that are aimed at the promotion of equal opportunities in the workplace. Such measures should ensure the complete elimination of unfair discrimination in any employment policy or practice.
25
The EEA mandates employers to strive to achieve employment equity in order to diversify their workforce, which includes employing suitably qualified persons with disabilities. However, employers should not be expected to employ people who cannot perform the duties of a specified job nor retain employees who are unable to perform the tasks of a specified job merely because such people are disabled. It is submitted that any appointment or retention should be based on merit, or at least based on the fact that a person with a disability is capable of being trained and developed to adequately perform the tasks of the specified job. In terms of the Disability Code 'if an applicant with a disability is suitably qualified, an employer may make a job offer conditional on medical or functional testing to determine an applicant's actual or potential ability to perform the essential functions of a specific job'.
29
It was held in Stoman v Minister of Safety and Security & Others 30 that the 'appointment of people who are wholly unqualified, or less than suitably qualified or incapable, in responsible positions, cannot be justified'. However, it is submitted that persons with disabilities should not be discriminated against solely on the basis that they lack relevant experience. As long as they are suitably qualified and have the capacity to acquire the necessary skills within a reasonable time, in order to perform the job in question then they should be considered for appointment. Section 9 of the EEA expressly provides that, for the purposes of its anti-discrimination provisions, viability of the enterprise'. 34 It has been argued that 'it is common cause that an employer has a more onerous duty to accommodate an employee who is injured or disabled during employment '. 35 This is so because an employer would be required to adapt his or her workplace in order to assist the employee with disabilities to perform his or her duties. This might even lead to the employer having to make changes in his or her workplace to accommodate the employee concerned.
It would seem that the employer has 'a duty to consult with the employee and explore ways in which the disability may be accommodated'. 36 'Reasonable accommodation depends upon the employer being aware of the applicant's or the employee's disability or impairment'. 37 There is therefore a duty on the applicant with disabilities or employee with disabilities to inform the employer about his or her disability so that the employer can consider ways of accommodating the disability.
South African jurisprudence with regard to the reasonable accommodation of persons with disabilities in the workplace does not offer much guidance. It has been suggested that in interpreting the extent of the duty to reasonably accommodate in particular circumstances, it will therefore be useful to look at the interpretation thereof of foreign countries. 38 Van Jaarsveld also holds a view that 'South Africa can benefit from the experience of other countries, especially those in which the phrase "reasonable accommodation" has come under sustained judicial scrutiny'. 
American approach
The main statute which aims to ensure that persons with disabilities are accorded fair employment opportunities in the United States of America is the Americans with Disabilities Act of 1990 (ADA). This legislation protects qualified individuals with disabilities from discrimination in the workplace. 40 In the same way as the EEA does, the ADA also requires an employer to provide reasonable accommodation to 34 Item 6.12 of the Disability Code.
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Christianson "Disability Discrimination" 178. In US Airways, Inc v Barnett 43 the court held that a modification or adjustment is reasonable if it seems reasonable on the face of it. Further that an accommodation must also be effective in meeting the needs of the individual. A reasonable accommodation allows an employee with a disability an equal opportunity to enjoy the benefits and privileges of employment that employees without a disability enjoy.
44
The approach of the USA seems to be similar to that of South Africa, but I am of the view that South African courts should be cautious when considering foreign jurisprudence. Instead they should rather develop a model of reasonable accommodation which will reflect the challenges experienced by persons with disabilities in South African workplaces. In terms of item 9 of this code an employer may dismiss an employee for poor work performance after such an employee has failed to meet the required performance standard, despite being aware of such standards and being given an opportunity to meet them. Furthermore, in terms of item 10 of the same code, the employer may also dismiss an employee for incapacity relating to ill health or injury, if the employee is incapable of performing the work as a result of such ill health or injury. However, the employer should also make reasonable accommodation were necessary or provide any suitable alternative work. However, such dismissals should always be both procedurally and substantively fair.
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